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THE  WAY  FORWARD :  
B R I T I S H  C O L U M B I A ’ S  F I R S T  C O N V E R S A T I O N  
O N  L O B B Y I N G  WA S  A  G O O D  S T A R T   

Happy 2012! Welcome to our 

1st anniversary issue of 

Influencing BC. 2011 was a 

very busy and productive year 

for the Office of the Registrar 

of Lobbyists, culminating in a 

December conference co-

hosted with Simon Fraser 

University’s Institute of 

Governance Studies (IGS).   

 

This conference, “Why the 

Road Exists and Where the 

Rubber Hits it: A Conversation 

on Lobbying,” was a 

significant step forward in 

public and compliance 

education. I would like to 

once again thank President 

Andrew Petter and Professor 

Paddy Smith, Director of the 

IGS, for the vision, resources 

and support they provided to 

our office.  

 

Conference keynote speaker 

Paul Pross, former Director of 

the Dalhousie University 

S c h o o l  o f  P u b l i c 

Administration and author of 

Group Politics and Public 

Policy, noted that it was the 

first Canadian conference 

focussed on lobbying that 

brought together industry, civil 

society, politicians, regulators 

and observers from many 

jurisdictions.  It is always 

exciting to break new ground 

in British Columbia. 

 

We had a constructive and 

open conversation with legal 

experts, academics, lobbyists 

and the media about the 

challenges facing lobbyists 

and regulators.  We discussed 
Cont’d on next 
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what measures should be in 

place for effective oversight. 

We examined cooling off 

periods, whether or not they 

work, whether they are the 

right length of time.  

 

We explored whether it is time 

to introduce a code of 

conduct for lobbyists in British 

Columbia, how a code could 

fit with the overall ethics 

landscape and how codes of 

conduct have fared in other 

jurisdictions. Finally, we 

reviewed the definition of 

lobbying and the ambiguity 

over the kinds of behaviours 

that trigger the requirement to 

register. On balance, we 

found that we are making 

progress but have more work 

to do. 

 

The event also provided us 

with an opportunity for face to 

face discussion. Lobbyists 

and my staff have been 

corresponding for almost two 

years, and it was great to put 

faces to names. On the whole, 

I believe the conference will 

prove a great benefit to my 

Office and the lobbying 

community. At future events, I 

hope to have more industry 

voices on the panels . 

 

The more I work in this area, 

the more I am convinced that 

lobbying plays a vital role in 

government decision-making. 

Transparent lobbying enables 

citizens and organizations to 

communicate their ideas and 

concerns to public office 

holders in a way that gives 

th ose  commun ica t ions 

appropriate influence.   

 

The system of lobbying meets 

these objectives as long as all 

parties and interests have fair 

and equitable opportunities to 

communicate their ideas and 

concerns. I think that this is a 

posit ive message that 

deserves more attention.  It is 

my role to ensure that there 

are appropriate safeguards to 

minimize the opportunities for 

indiv idual part ies and 

interests to exert undue 

influence on public office 

holders. As lobbyists and 

regulators, we can work 

together to ensure that British 

Columbia benefits from sound 

public policy decision-making 

that serves the public 

interest.  

 

 

- Elizabeth Denham, Registrar 

of Lobbyists 
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the broader community.  

 

The seminar continued with a 

keynote address by Paul 

Pross, Professor Emeritus at 

Dalhousie University’s School 

of Public Administration. Dr. 

Pross is a distinguished schol-

ar who has written extensively 

about the role of public inter-

est groups in policy formation 

and democratic processes, 

and the business and regula-

tion of lobbying.  

 

Dr. Pross’ address outlined 

the history of lobby legislation 

in Canada. He discussed how 

Canadian lobby legislation de-

veloped, beginning with the 

passage of federal lobby legis-

lation in 1989 to address a 

perceived loss of public confi-

dence in democratic institu-

tions. While the evolution of 

lobby regulation since 1989 

has enhanced transparency in 

lobbying, a number of tasks 

still exist, including the need 

to engage the bureaucracy in 

enforcing lobby regulation, to 

eliminate legislative exclu-

sions that permit lobbying to 

take place away from the pub-

lic eye, 

and to disclose 

the scale of lobby cam-

paigns.  

 

The first plenary panel of the 

morning was called “Cooling-

Off Periods: Do They Help or 

Hinder Good Policy-Making?” 

it included panellists Duff 

Conacher, the Founding Direc-

tor of the democratic reform 

organization, Democracy 

Watch; Kenneth A. Gross, a 

partner with the international 

law firm Skadden, Arps, Slate, 

Megher & Flom, based in 

Washington, DC, and a recog-

nized authority in political law; 

Colin MacDonald, a partner 

and the National Lead in Gov-

ernment Relations Practice 

with Borden, Ladner, Gervais 

in Calgary, Alberta; and Dr. 

Patrick Smith, professor of po-

litical science and Director of 

the Institute of Governance 

Studies at Simon Fraser Uni-

versity.  

 

Panellists discussed the le-

gislated practice of “cooling-

In early December 2011, Si-

mon Fraser University’s Insti-

tute of Governance Studies 

and the Office of the Registrar 

of Lobbyists for British Colum-

bia co-hosted BC’s first public 

conversation on lobbying. The 

one-day seminar brought to-

gether lobbyists, regulators 

and observers from Canada 

and the United States to dis-

cuss a range of topics raised 

by lobbying laws, policies and 

practices. Dr. Patrick Smith, 

Duff Conacher and Colin Mac-

Donald, who participated in 

the seminar, have generously 

submitted articles based on 

their remarks, which also ap-

pear in this issue of Influenc-

ing BC. 

 

In her welcoming remarks 

Elizabeth Denham, the Regis-

trar of Lobbyists for British Co-

lumbia, highlighted the im-

portance of her role as public 

educator in achieving the goal 

of BC’s lobby legislation – 

transparency – and pointed 

out that her mandate to edu-

cate requires that she not on-

ly speak, but also listen. She 

discussed how  naturally her 

man-

date 

fit with 

that of Simon 

Fraser University’s 

Institute of Governance 

Studies to facilitate collabora-

tive research on matters of 

public governance, and to 

share that information with 

off periods.” They range from 

one to five years, during 

which former public office hol-

ders are not permitted to lob-

by their former employers or, 

in some cases, former lob-

byists are not allowed to work 

for government. Debate cen-

tered on the efficacy of coo-

ling-off periods, and ques-

tioned the benefits of longer 

versus shorter timeframes. 

See articles on this topic el-

sewhere in this issue by Dr. 

Patrick Smith, Duff Conacher, 

and Colin MacDonald.  

 

The second panel, “Lobbyists 

Code 

W H Y  T H E R E ’ S  A  R OA D  A N D  W H E R E  T H E  R U B B E R  H I T S  I T :   
B C ’ S  F I R S T  C O N V E R S A T I O N  O N  L O B B Y I N G   

Websites of Interest 
 

 

BC Lobbyists Registry 

www.lobbyistsregistrar.bc.ca  
 

Office of Commissioner of Lobbying of Canada 

www.ocl-cal.gc.ca 
 

Policy Monitor Canada 

www.policymonitor.ca  
 

Government Relations Institute of Canada 

www.gric-irgc.ca   

O R L  H O L D S  P U B L I C  O F F I C E  
H O L D E R  I N F O R M A T I O N  S E S S I O N S   

In November, 2011, the Office of the Registrar of Lobbyists held 

information sessions in Victoria and Vancouver for public office 

holders entitled, “Are You Being Lobbied?”  

 

The sessions were aimed at helping public office holders become 

familiar with the legal definition of lobbying in British Columbia, 

so they can recognise when they are being lobbied. Sessions also 

oriented attendees in how to search the online Lobbyists Regis-

try.  

 

A small number of people attended the Vancouver session, and 

the Victoria session was “sold out.” Public office holders in Victo-

ria and in other centres in BC requested additional information 

sessions. Further sessions are being planned. In the coming 

months, please watch the Office of the Registrar of Lobbyists 

website, http://www.lobbyistsregistrar.bc.ca/, for more infor-

mation about upcoming sessions. 

Cont’d on next page  
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of Conduct: Necessary, Nice to 

Have, or Overkill,” included  

panellists Registrar Elizabeth 

Denham, journalist Sean Hol-

man, John Langford, Professor 

of Public Administration, Uni-

versity of Victoria and Dennis 

Prouse, vice-president of gov-

ernment affairs for Croplife 

Canada and a board member 

for the Government Relations 

Institute of Canada. 

 

Speakers focused on a number 

of related issues, including the 

development of codes of con-

duct as part of the maturation 

of a profession; devising effec-

tive codes of conduct; and eval-

uating codes of conduct. The 

panellists also explored the 

question of whether BC should 

institute a code of conduct for 

lobbyists, what it might contain 

and how it should be adminis-

tered. Two panellists made the 

point that codes are more ef-

fective when those subject to 

them are engaged in helping to 

develop them, and Registrar 

Denham announced her in-

tention to launch a public con-

sultation in early 2012 on the 

possibility of developing a lob-

byists’ code of conduct for Brit-

ish Columbia. 

 

The first panel of the afternoon 

session, “What is Lobbying: Do 

You Know it When You See it?” 

was moderated by Dr. Patrick 

Smith, and consisted of law-

yers Frank A.V. Falzon, QC, 

Geoff Plant, QC (former Attor-

ney General of British Co-

lumbia, who introduced the first 

Lobbyist Registration Act) and 

Andrew Wilkinson, QC.  The 

discussion explored the public 

image of lobbying and the ra-

tionale for lobbyist registration 

legislation, considered how 

ambiguities in the legisla-

tion might be resolved, and 

discussed the proper approach 

for ensuring that persons sub-

ject to the Lobbyists Registra-

tion Act comply with the legisla-

tion.  

 

The second afternoon panel, 

“The Devil is in the Details: 

Keeping Your Registration 

Compliant,” offered advice 

about registering as a lobbyist 

in British Columbia. Mary 

Carlson, the Deputy Registrar 

of Lobbyists for British Colum-

bia, reviewed the legislative 

requirements for consultant 

and in-house lobbyists’ regis-

trations. The Lobbyist Registry 

Manager, Carol Searle, of-

fered tips that could help 

registrants file an accurate 

return that complies with the 

law. The Deputy Registrar 

reminded lobbyists that when 

they submit a registration, 

they are certifying that the 

information it contains is true, 

and recommended that they 

review registrations carefully 

for accuracy before submit-

ting them. Ms. Searle noted 

that, in response to feedback 

from registrants, the BC Lob-

byists Registry system would 

be undergoing some up-

grades to make it more user-

friendly.  

 

In the final session of the day, 

“Regulators’ Perspectives: 

Compliance and Enforcement 

Challenges,” regulators from 

several Canadian jurisdictions 

discussed difficulties in 

achieving compliance with 

lobby legislation. Some com-

mon factors panellists identi-

fied included a lack of aware-

ness among lobbyists of the 

need to register and the trig-

gers for registering; the diffi-

culty of enforcing compliance 

when the regulated communi-

ty is as widely-dispersed as 

the lobbying community is; 

and the difficulty of regulating 

when shortcomings in legisla-

tion fail to provide regulators 

with adequate enforcement 

tools. 

 

The seminar was attended by 

a range of people, including 

lobbying professionals, public 

office holders, academic and 

non-academic observers and 

members of the public. Be-

cause of a full agenda, dis-

cussion after speakers’ 

presentations was often, un-

fortunately, abbreviated. Nev-

ertheless, attendees offered 

insightful questions and com-

ments to what turned into a 

lively discussion and a fruitful 

beginning for an ongoing con-

versation among a variety of 

stakeholders about lobbying 

in British Columbia.  

W H Y  T H E R E ’ S  A  R OA D  A N D  W H E R E  T H E  R U B B E R  H I T S  I T :   
B C ’ S  F I R S T  C O N V E R S A T I O N  O N  L O B B Y I N G   ( C O N T I N U E D  F R O M  P A G E  2 )  

Since the last issue of Influencing BC – and in response to feed-

back from users – we’ve made some changes to our Lobbyists 

Registry. We have: 

 Added the ability to edit the lobbying subject matter and 

targets if changes are required. Rejecting registrations and 

having to redo them from scratch is no longer required. 

 Changed the system to enable consultant lobbyists and or-

ganizations’ designated filers to add new targets after cabi-

net changes directly to their current lobbying activities, ra-

ther than having to duplicate all their details to add these 

new targets as they had to do in the past. 

 Added a “date added” field to the target table to capture 

historical and new information.  

We’re planning further upgrades, so look for more improvements 

in the months to come. 

BC L O B B Y I S T S  R E G I S T RY  
S Y S T E M  IM P ROV E M E N T S  



fulfill the mandate given to 

them by the legislature with 

now higher degrees of cooper-

ation amongst those they 

oversee than was initially the 

case. 

 

Similarly, this is perhaps the 

case with BC’s still new Office 

of the Registrar of Lobbyist. 

As an academic, I can ob-

serve noting a similar early 

reticence amongst many lob-

byists – a resistance equiva-

lent to late 1970’s/early 

1980’s civil servants to new 

oversight legislation in BC. 

During that initial “warming 

up” period, the rules of the 

bureaucratic game changed, 

but many public servants did 

not wish to change with them. 

Similarly, with ethics or open 

government reforms, there 

was not a full, early embrac-

ing of the concepts around 

Freedom of Information, or 

regarding privacy or around 

conflict of interest; or earlier 

efforts to ensure clear public 

auditing. Resistance did not 

make open government or 

ensuring fair – or ethical – 

administration, or clearer/

better public accounting go 

away. So something had to 

give. Through prods and con-

versations with each of these 

earlier independent officers, 

new normals were estab-

lished. Attitudes shifted, be-

haviour came to reflect the 

new rules of the road – on 

conflict, open government, 

privacy or public auditing. The 

created simply to make life 

more miserable for public 

servants, BC’s Ombudsoffic-

ers have been able to demon-

strate over time, and with 

care, that fulfilling a mandate 

for administrative fairness 

now well serves not only a 

broader public good – like 

trust in government – but also 

the interests of those who 

administer BC’s public affairs. 

With ongoing dialogue, includ-

ing the publication – and then 

updating – of a “Code of Ad-

ministrative Justice”, the rela-

tions between public servants 

and the Ombudsperson is 

now largely a highly – and 

mutually – beneficial one. 

Check out the BC Ombudsper-

son’s Annual Reports: there 

remain areas which cause 

concern, but the vast majority 

of administrative decisions in 

BC are found to be fair and 

reasonable; a good number of 

the small minority remaining 

are quickly mediated and 

resolved and very few remain 

as issues of concern. That is 

now seen as good and helpful 

in ensuring positive public 

administration in the prov-

ince. Other Independent Offic-

ers responsible for Freedom 

of Information, or Privacy, or 

Ethics have also all had their 

initial challenges. Their early 

Annual Reports identify many 

of these challenges. Yet all 

have been able to establish 

their roles in ensuring good 

governance. More important-

ly, they have all been able to 

relationships with each inde-

pendent office, while not nec-

essarily “cozy,” have become 

more cordial – and the public 

interest, which demanded the 

changes in the first place, 

came to be better served. 

 

It is arguable that regarding 

lobbyists and lobbyist registra-

tion and regulation in British 

Columbia, many lobbyists 

continue to seek “limited visi-

bility,” to operate under older 

rules of the road, ones less 

transparent and more akin to 

the lobby of the Willard Hotel. 

In terms of new rules, pushed 

by public sentiments for still 

more transparency in how we 

govern ourselves, some who 

lobby continue to say “why 

me?/why us?” Some have 

been slow to adjust to the 

new rules of the governing/

lobbying road. That view may 

have worked well amongst the 

many potted plants and cigar 

smoke of DC’s Willard Hotel; I 

would suggest that will no 

longer do – and not just be-

cause we have also banned 

smoking in public places.  

 

Fifty years ago we let politi-

cians, largely from the govern-

ing party, set electoral bound-

aries; we changed that. Then 

we added election expense 

limits and reporting. Forty 

years ago we began to add 

Ombudsoffices. Thirty-plus 

years ago we legislated free-

dom of information and priva-

cy rules; since then, we have 

added public sector ethics 

and conflict of interest rules 

and offices. More recently we 

have concluded that having 

lobbying as a regulated activi-

ty would be another good 

governance reform. 

 

Each of these democratic 

reforms has produced some 

suspicion and reaction. All of 

this has been about making 

governing more transparent 

and estab-

lishing a 
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Most North Americans, if they 

think about lobbying at all, 

might envision President Ulys-

ses S. Grant sipping brandy 

and smoking a cigar in the 

lobby of Washington, DC’s 

elegant Willard Hotel while 

those seeking his audience 

try and “lobby him” amongst 

the potted ferns with their 

latest ideas for federal action 

in late 1860’s America. After 

five years studying in the UK, I 

can report also that in our 

Mother legislative chamber, 

lobbying relates to the recess-

es of Britain’s House of Com-

mons – its lobbies – where 

those seeking to influence 

policy choices gather and 

meet with representatives to 

discuss their ideas. That latter 

view has tended to inform the 

Canadian meaning of the 

term “to lobby.” 

 

Every new oversight agency 

goes through a period of 

“institutionalization” – where 

even its very existence is itself 

questioned. It is early days for 

BC’s Office of the Registrar of 

Lobbyists – though the history 

of lobbyist registration in Can-

ada is longer – but its very 

existence says that new driv-

ers’ licences will be needed to 

travel down its provincial lob-

bying roads. 

 

One of the very first things 

BC’s first Ombudsman, Dr. 

Karl Friedman, did when ap-

pointed was to talk with his 

main customers within the 

system. He confronted 

enough suspicion, even re-

sistance, for his office from 

the public bureaucracy that 

he published an early booklet 

in response for the province’s 

public servants. Its title was 

Running Things Is Sometimes 

Hard. Its sub-title summed up 

its mission: A Manual of Om-

budsman Investigative Tech-

niques For Public Servants In 

BC. Given misgivings and 

fears within the bureaucracy 

that the Ombudsoffice was 

“...the rules of  the bureaucratic game 

changed, but many public servants did 

not wish to change with them...” 

Cont’d on   

next page  



In September 2010, the Gov-

ernment of Canada amended 

the regulations made pursu-

ant to the federal Lobbying 

Act (the “Act”) to expand the 

definition of Designated Pub-

lic Office Holder (“DPOH”) to 

include all Members of Parlia-

ment and Senators as well as 

certain staff in the offices of 

the Leader of the Opposition 

in the House of Commons and 

the Senate.  As a result of 

these amendments, the five-

year prohibition on registera-

ble lobbying activity set out in 

s.10.11 of the Act was broad-

ened to include all of these 

previously excluded groups of 

individuals.  

 

These regulatory amend-

ments were introduced after 

allegations of inappropriate 

lobbying were made against 

former Member of Parliament 

Rahim Jaffer. The govern-

ment’s response to extend 

the five-year ban to include 

this much larger group of 

parliamentarians seemed to 

be a quick and rather ad hoc 

response to a singular inci-

dent without considering po-

tential negative consequenc-

es which we suggest are not 

insignificant for a number of 

reasons we set out below.  

 

In our opinion, the five-year 

prohibition is inappropriate – 

particularly so for those who 

are neither members of the 

federal cabinet nor parliamen-

tary secretaries. First, we 

argue that a five-year prohibi-

tion is far too long. Historical-

ly, and to this day in other 

jurisdictions, conflict of inter-

est and post-employment 

restrictions have been limited 

to one or two years. Most 

former public servants and 

elected officials will say that a 

year is a long time in the pub-

lic policy world and more than 

enough to put distance from 

inside information.  

 

Second, we believe it is too 

sweeping in scope. In most 

jurisdictions, conflict of inter-

est and post-employment 
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rules prevent former govern-

ment officials from conduct-

ing business with their former 

department or agency for a 

specified period of time. The 

five-year ban on registerable 

lobbying, however, applies to 

every department and agency 

of government. It does not 

distinguish between commu-

nications with a former col-

league who previously had the 

office next door, and a public 

servant in another depart-

ment in a regional office three 

provinces away. 

 

Third, we believe that it is 

unfair in its application. The 

five-year pro-

hibition is 

TH E  IN DU STRY  PER SPEC TI V E  
C O O L I N G - O F F  P E R I O D S :  D O  T H E Y  H E L P  O R  H I N D E R  G O O D  
P O L I C Y - M A K I N G ?  B Y  C O L I N  P .  M A C D O N A L D    

more level playing field. Gov-

erning in the sunshine may 

require sunglasses, but demo-

cratic oversight can never be 

a bad thing. So, re “cooling 

off,” my first message is this: 

COOL OFF! Registering to 

lobby may be different than 

how things have been up to 

now; and it may represent a 

change in how this important 

and democratic activity oper-

ates. But it is not the end of 

the world. It is not a critique 

of past practice as much as it 

is about new, more democrat-

ic practices being established. 

And those who adjust quick-

est to this new normal may 

well find advantage. 

 

On the other cooling off – 

cooling-off periods – I will 

offer a simple rationale: suf-

fice it to say, the intention 

was good; the execution may 

be less useful than hoped. 

Cooling-off periods were in-

tended as much to ensure 

public sector ethical behav-

iour within government as it 

was about use of insider infor-

mation by outsiders. Either 

abuse, as past Conflict of 

I n t e r e s t 

Commission-

e r  T e d 

Hughes has 

conc luded, 

s i m p l y 

erodes pub-

lic trust. That 

serves none 

of us in a 

democracy. 

And trust, 

once lost, is 

not easily 

restored.  

Should cooling-off periods 

exist? Probably yes. Need 

they be for lengthy periods 

such as five-plus years? I 

don’t think so – not with good 

lobby registration rules. 

 

Should they be eliminated? I 

would say they should not – 

at least for those who serve in 

the most senior political and 

bureaucratic realms. 

 

So what may be more at play 

is, How Long? 

Let’s take a 

stab at that: 

1 2 - 2 4 

months for 

direct contact 

with those 

former asso-

ciates. Zero 

to little cool-

ing off if unre-

lated activity 

is involved. 

 

BC’s Conflict 

of Interest Commissioners 

have suggested extending the 

regulatory net to include offic-

es such as ministerial assis-

tants so that might fit into our 

discussions too. 

 

Bottom line: 

Lobbyist Regulation is no 

more anti-lobbying than is the 

O m b u d s p e r s o n  a n t i -

bureaucratic. Independent 

officers have added value to 

important areas of public 

administration.  

 

Will we learn from an ongoing 

dialogue? Yes. 

 

And we will contribute to bet-

ter democratic governance in 

the process. 

 

That was the intent in estab-

lishing lobbyist registration 

regimes. More open, transpar-

ent public decision-making 

will be the result. 

 

 

Dr. Patrick J. Smith is a pro-

fessor of political science at 

Simon Fraser University (SFU) 

who is active in the SFU Grad-

uate Urban Studies program 

and is Director of the Institute 

of Governance Studies.  

I N S T I T U T I O N A L I Z I N G  L O B B Y I S T  R E G I S T R A T I O N  I N  B C :  L E S S O N S  
F R O M  E S T A B L I S H I N G  I N D E P E N D E N T  O F F I C E R  “ W A T C H D O G S ”  A N D  
S T A R T I N G  N E W  C O N V E R S A T I O N S   B Y  P A T R I C K  J .  S M I T H  
( C O N T I N U E D  F R O M  P A G E  4 )   
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applied equally from the most 

junior backbench Member of 

Parliament to the most senior 

Cabinet Minister, notwith-

standing that the former 

would not have a fraction of 

the connections or privileged 

information that the latter 

would possess. A defeated 

first term opposition MP, for 

example, would face the exact 

same restrictions in lobbying 

the Department of National 

Defence as would a former 

Minister of National Defence. 

 

Finally, the negative impact of 

the ban is bad for govern-

ment. It is yet another hurdle 

to overcome in attracting 

good people to government, 

forcing anyone considering a 

senior job opportunity in the 

public service for a particular 

period of time to think about 

post-employment restrictions. 

In addition, it is a detriment to 

keeping former public serv-

ants, many of whom are sub-

ject matter experts, from con-

tinuing to contribute directly 

to the public discourse on 

important public policy issues 

for stakeholders on their re-

tirement from government.  

 

In our view, the administra-

tion of justice would be better 

served if the Lobbying Act did 

not deal with cooling-off peri-

ods at all. The federal govern-

ment, like most provinces, 

has very specific conflict of 

interest legislation which 

clearly deals with post-

employment “cooling-off peri-

ods” for former public offi-

cials. For example, the federal 

Conflicts of Interest Act 

(“COIA”) has quite specific 

restrictions, specifically s.33 

and s.34, which deal with 

post-employment limitations 

for all former “reporting public 

office holders”.  

 

These post-employment re-

strictions include a one-year 

cooling-off period for all speci-

fied public office holders, 

except for former Cabinet 

Ministers, who have a two-

year cooling-off period. The 

relevant provisions of the 

COIA also address what is 

considered inappropriate 

communication or contact 

with former government col-

leagues. In our opinion, these 

provisions adequately protect 

the public interest (both in 

reality and perception) of 

ensuring that someone is not 

taking advantage of their 

previous position in govern-

ment.  

 

Having two sets of post-

employment restrictions, in 

two separate statutes, over-

seen by two different authori-

ties, and applying to the same 

ernment, and contributes to a 

pervasive sense that lobbying 

is somehow illegitimate. In so 

doing, it is a provision that is 

inconsistent with the very 

purpose of the Act. As their 

respective preambles clearly 

demonstrate, both the Lobby-

ist Registration Act and the 

Lobbying Act were never in-

tended to restrict communica-

tion with government officials. 

Rather, the legislation was 

enacted to allow the public to 

know who is engaged in lob-

bying activities.  

 

We need more, not less, com-

munication between govern-

ment officials and affected 

stakeholders in this country. 

Sweeping rules such as the 

five-year lobbying ban “red 

circles” a wider group of sub-

ject matter experts from di-

rectly participating in the pub-

lic process of developing good 

public policy for too long a 

t i m e .  A l t h o u g h  n o n -

registerable “lobbying” can 

and does occur without violat-

ing this particular prohibition 

in the Lobbying Act, it still 

forces these individuals to 

stay in the background. One 

wonders whether the public 

good is being 

served by 

T H E  I N D U S T RY  P E R S P E C T I V E  
C O O L I N G - O F F  P E R I O D S :  D O  T H E Y  H E L P  O R  H I N D E R  G O O D  P O L I C Y - M A K I N G ?  
B Y  C O L I N  P .  M A C D O N A L D    ( C O N T I N U E D  F R O M  P A G E  5 )  

class of people creates un-

necessary confusion. There 

have already been cases 

where former Designated 

Public Office Holders have 

had to consult with both the 

Commissioner of Lobbying 

and the Conflict of Interest 

and Ethics Commissioner on 

the dual obligations, as well 

as cases where those two 

Commissioners have investi-

gated the same individual for 

the same subject-matter but 

in respect of different rules. 

 

There are also public policy 

issues which would support 

removing the five-year prohibi-

tion from the provisions of the 

Act. When the original Lobby-

ist Registration Act was 

passed in the late 1980s, its 

preamble contained a series 

of principles that survive to 

this day. They provide, in part, 

that free and open access to 

government is an important 

matter of public policy, that 

lobbying public office holders 

is a legitimate activity, and 

that the system of registration 

should not impede free and 

open access to government. 

 

We take the position that the 

five-year ban does impede 

free and open access to gov-

“...the system of  registration should not 

impede free and open access to 

government…” 
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B.C.’s so-called Lobbyists 

Registration Act shares the 

same flaws and loopholes as 

the laws across Canada, be-

cause they all copied the fed-

eral law that, in combination 

with other laws, allows secret, 

unethical lobbying. 

 

I say “so-called” because, if 

the law was titled accurately, 

it would be called the “Only 

Some Lobbyists Registering 

Only Some Lobbying Act.” 

 

Lobbying without registering 

in B.C. – let me count the 

ways. You can lobby without 

registering if you are not paid 

or only paid expenses; if you 

are a corporate director or 

retired executive or board 

member; if you receive a writ-

ten request from a public 

official to lobby them; if you 

are lobbying about the en-

forcement, implementation or 

application of laws, regula-

tions, programs, policies, di-

rectives or guidelines; if you 

are lobbying an MLA about a 

personal matter of a constitu-

ent; and if everyone in your 

organization lobbies less than 

100 hours annually. 

 

So, just have your clients pay 

you for other services, and do 

lobbying for them for free, or 

have your directors and/or 

retired executives do your 

lobbying. Ask for a meeting 

with a public official and then 

have them confirm with an 

email inviting you to the meet-

ing. Frame all of your submis-

sions as enforcement and 

implementation issues, etcet-

era. Do these things, and 

there is little chance you will 

be prosecuted, and less of a 

chance you will be found 

guilty. 

 

The federal Lobbying Act has 

had almost all the same loop-

holes for 23 years, and no 

one has ever been prosecut-

ed. Other provinces’ laws also 

have the same loopholes 

(again because they all cop-

ied the flawed federal law). 

 

But in some key ways, the 

situation in B.C. is even worse 

than at the federal govern-

ment level. The federal Lobby-

ists’ Code of Conduct is, final-

ly, after Democracy Watch 

spent a decade in court, being 

enforced in compliance with a 

unanimous March 2009 Fed-

eral Court of Appeal ruling 

concerning Rule 8 of the 

Code, which essentially pro-

hibits lobbyists from doing 

anything significant for, or 

giving anything significant to, 

politicians and public officials 

of various types whom they 

are lobbying or will lobby in 

the future. 

 

In contrast, B.C. does not 

have a code of conduct for 

lobbyists, has loophole-filled 

ethics rules for politicians, 

does not have any ethics 

rules for staff of politicians, 

and does not have donation 

limits or requirements to dis-

close all donations.  

 

Few people realize that, de-

spite the B.C. Members’ Con-

flict of Interest Act (or, more 

accurately, because of that 

Act), it is almost impossible 

for a B.C. politician, even Cab-

inet ministers, to be in a con-

flict of interest.  

 

The Act sounds good – it says 

essentially that politicians 

can’t make any decisions or 

actions if they have a private 

interest in the outcome. But 

the definition of “private inter-

est” guts this rule, because it 

says that, when making deci-

sions that apply to the general 

public or that affect the politi-

cian as one of a broad class 

of people, the politician can’t 

be in a conflict of interest. 

And, just for good measure, 

when a politician is making a 

decision about their own pay 

and perks, the Act also says 

they can’t be in a conflict of 

interest. 

 

As a result, B.C. provincial 

politicians can’t be in a con-

flict of interest when making a 

policy or legislative decision – 

they can be in a conflict of 

interest only when making a 

very specific decision that 

affects only one person, or 

one company, or only the 

politician. The only types of 

decisions that are specific in 

these ways are when a politi-

cian is hiring staff, handing 

out a contract, or approving a 

merger, takeover or license. 

 

In addition, the two-year ban 

in the Act for former Cabinet 

ministers and parliamentary 

secretaries that supposedly 

prohibits accepting or lobby-

ing about contracts has a 

huge loophole – it doesn’t 

apply as long as the contract 

terms are the same as usually 

offered to the public! 

 

In other words, the B.C. Con-

flict of Interest Act covers only 

about 1% of the decisions of 

B.C. politicians. If it was titled 

accurately, it would be called 

“The B.C. Prevention of Only 

1% of Conflicts of Interest 

Act”. 

 

As well, because of the loop-

holes in the requirements to 

register lobbying activities, no 

one would likely even know if 

a former B.C. Cabinet minister 

was lobbying for government 

contracts for themselves or 

others during their so-called 

cooling-off period. 

 

I N  B.C . ,  A N D  A C R O S S  C A N A DA ,  S E C R E T  A N D  U N E T H I C A L  
L O B B Y I N G  I S  L E G A L   B Y  D U F F  C O N A C H E R   
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Q.  I updated my registra-

tion, but the changes I 

made don’t show in the Reg-

istry. Why can’t I see my 

changes?  

 

A.  First, did you save the 

changes you made? 

You must click “Certify and 

Save” or “Certify and Next” 

buttons to save changes you 

make before going on to the 

next screen. Second, when 

you have reviewed your regis-

tration, and made sure that 

all the information in it is ac-

curate and true, check the “I 

certify…” box and click the 

“Submit” button. If you just 

save your registration, but 

don’t click on the “Submit” 

button, your registration has-

n’t been submitted to the 

Registry Manager, and your 

registration will be deleted by 

the system after 10 days.  

Q.  How often do I have to 

update my registration?  

 

A.  You must update your 

registration with the 

particulars of any change to 

your information within 30 

days after the change occurs 

or within 30 days of you be-

coming aware of the change.   

Changes may include things 

such as new subject matters, 

new intended outcomes, new 

public office holder targets.   

It would also include an in-

house lobbyist ceasing to 

lobby, or a new end date for 

an undertaking by a consult-

ant lobbyist.  

Q.  I reported a Deputy 

Minister as a lobbying 

target, selected “Minister 

Staff Contact,” and listed their 

name. The Registry Manager 

told me to amend this infor-

mation. Why?  
 

A.  When naming target 

contacts, there is an 

important difference between 

political staff of a minister 

and civil servants. 

 Minister Staff Contacts 

are those who work di-

rectly for Ministers in the 

Ministers’ offices, such 

as Ministerial Assistants 

and Executive Assistants 
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gate a complaint filed by a 

member of the public).  

 

As well, the statute of limita-

tions period in the B.C. lobby-

ing law is only two years (it is 

five years in the federal Act). 

And B.C. does not have a 

whistleblower protection law 

to protect from retaliation 

those who disclose govern-

ment wrongdoing, and reward 

them (the federal law is 

flawed, and enforcement very 

weak, but at least it exists). 

 

It is true that you cannot stop 

secret lobbying, unethical 

lobbying, or secret donations. 

However, you can make all of 

these things illegal, and es-

tablish an effective enforce-

ment system to discourage 

existing loopholes, are a reci-

pe for unethical relationships 

– lobbyists fundraising for 

politicians or helping them get 

elected or making huge dona-

tions (secret or disclosed), 

and then lobbying them – if 

not outright corruption. 

 

B.C.’s system also has en-

forcement weaknesses. The 

Registrar of Lobbyists and 

Conflict of Interest Commis-

sioner are not required to 

investigate, no matter how 

strong the evidence of a viola-

tion of the laws they enforce, 

and if the Registrar decides 

not to investigate a lobbying 

situation, there is no require-

ment to explain the decision 

publicly (nor is the Commis-

sioner required to give rea-

sons if s/he refuses to investi-

violations. 

 

No government in Canada has 

come close to closing all the-

se loopholes, but B.C. is lag-

ging behind most other gov-

ernments because it has not 

even begun to try to make any 

of these much-needed demo-

cratic, good-government 

changes.  

 

British Columbians deserve 

better. Will any of the provin-

cial parties promise to give it 

to them, and then finally deliv-

er? 

 

Duff Conacher is the Found-

ing Director of Democracy 

Watch, a Canadian organiza-

tion that advocates for demo-

cratic reform.  

Finally, under the B.C. Elec-

tions Act, election, nomina-

tion or leadership candidates 

are required to disclose a 

donation of money, property 

or services only if they use the 

donation for their campaign. 

So secret donations (gifts) 

that buy off candidates are 

legal – they don’t have to be 

reported as income because 

they are a gift, and the Crimi-

nal Code’s anti-bribery 

measures do not apply, be-

cause they cover only elected 

officials (not candidates), and 

cover only those situations in 

which a specific action or 

decision or benefit is explicitly 

and corruptly requested or 

given in return for the gift. 

 

Overall, in B.C., the lack of key 

rules, and huge loopholes in 

I N  B . C . ,  A N D  A C R O S S  C A N A D A ,  S E C R E T  A N D  U N E T H I C A L  L O B B Y I N G  I S  L E G A L   
B Y  D U F F  C O N A C H E R   ( C O N T I N U E D  F R O M  P A G E  7 )  

to a Minister. When tar-

geting these staff mem-

bers, you have the option 

of naming either 

them or the Minister 

him- or herself.  

 Civil servants 

work in a ministry 

below the level of 

the Minister’s office, 

and include posi-

tions such as Deputy 

Minister, Assistant 

Deputy Minister or 

Executive Director. 

These people are 

civil servants, not minis-

ter’s office staff. Do not 

name civil servants. In-

stead, when targeting 

civil servants, select from 

the “Name of Public 

Agency” drop-down menu 

the name of the ministry 

within which the civil 

servant is employed (e.g., 

Health, etc.).  
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We’re Online! 

www.lobbyistsregistrar.bc.ca 

Thanks for reading this issue of Influencing BC! 
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site at www.lobbyistsregistrar.bc.ca, or contact our office. 
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or of the Office of the Registrar of Lobbyists British Columbia. 

Contact Us 

Carol Searle 

Registry Manager  

P: (250) 387-2686  

F: (250) 387-1696  
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vent the five-year ban provid-

ed they are lobbying only for 

their corporate employer and 

their lobbying activities do not 

constitute more than 20% of 

their duties.) 

 

Our hope is that Parliament 

will remove the five-year ban 

from the Lobbying Act. We 

believe that any post-

employment restrictions are 

best dealt with within the 

context of the COIA as admin-

istered by the Conflict of Inter-

est and Ethics Commissioner. 

We further believe that the 

restriction should be harmo-

nized with the two-year re-

striction already contained in 

the COIA, to ensure that there 

is one consistent set of stand-

ards for senior public office 

holders. Finally, we believe 

the post-employment re-

striction should not apply to 

backbench Members of Par-

liament and Senators. 

 

 

Colin P. MacDonald is a part-

ner in the Calgary offices of 

Borden Ladner Gervais LLP 

and chairs the firm’s National 

Government Relations Prac-

tice Group.  

T H E  I N D U S T RY  P E R S P E C T I V E  
C O O L I N G - O F F  P E R I O D S :  D O  T H E Y  
H E L P  O R  H I N D E R  G O O D  P O L I C Y -
M A K I N G ?  B Y  C O L I N  P . M A C D O N A L D  
( C O N T I N U E D  F R O M  P A G E  6 )  

such a result.   

 

In fact, one would have 

thought that the public inter-

est would be better served if 

subject matter experts were 

more transparent (i.e. regis-

tered as lobbyists) in their 

advocacy and support of their 

new post-government employ-

ers or clients. What is needed 

in Canada is, frankly, a great-

er interchange of experts 

between the government and 

the private sector with more, 

not less, transparency of their 

communications with govern-

ment. Under the current 

framework, that type of en-

hanced dialogue simply isn’t 

possible. 

 

Fortunately, Parliament will be 

considering changes to the 

Lobbying Act this year as part 

of a mandatory statutory re-

view. This creates a natural 

and logical opportunity for the 

government to address the 

five-year ban at the same 

time that it addresses a num-

ber of loopholes in the law as 

it currently exists. (Among the 

loopholes is an acknowledged 

anomaly that essentially al-

lows DPOHs to legally circum-
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